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UNDERSTANDING THE ESSENCE
OF JUDICIAL REVIEW: A PILLAR
OF CONSTITUTIONAL LAW

The phrase "judicial review" stands as a
cornerstone of modern democratic
governance. At its simplest, it is the
power of a court to examine the actions
of the legislative and executive branches
of government and to declare them
invalid if they conflict with a higher
authority, typically a constitution. But to
fully grasp what is a judicial review,
one must understand its profound role in
maintaining the balance of power,
protecting individual rights, and ensuring
that no government entity operates
above the law. This article will explore
the concept in depth, from its historical
origins to its practical application across
different legal systems.

The Defining
Features of
Judicial Review

At its core, judicial review is a
mechanism by which courts assess the
constitutionality or legality of statutes,
regulations, or executive actions. This
power allows the judiciary to serve as a
check on the other branches of
government. Without it, a legislature
could pass laws that violate fundamental
rights, and an executive could overstep

its authority with impunity. The doctrine
assumes that the constitution is the
supreme law of the land, and any law or
action inconsistent with it must be
nullified.

There are two primary types of judicial
review: constitutional review and
administrative review.

e Constitutional review -
examines whether a statute or
government action violates the
written constitution.

¢ Administrative review -
assesses whether administrative
agencies, tribunals, or public
officials have acted within their
legal authority (often called ultra
vires review).

In some jurisdictions, judicial review can
be centralized (entrusted to a single
constitutional court, as in France or
Germany) or decentralized (any court
can rule on constitutionality, as in the
United States). The answer to "what is a
judicial review" thus varies by legal
tradition, but the underlying purpose
remains constant: to uphold the rule of
law.

Historical
Origins: The
Marbury v.
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Madison
Milestone

The modern concept of judicial review is
often traced to the landmark 1803 U.S.
Supreme Court case Marbury v. Madison.
In that decision, Chief Justice John
Marshall articulated the principle that
the Constitution is the supreme law and
that it is the duty of the judicial branch
to interpret it. He famously wrote: "It is
emphatically the province and duty of
the judicial department to say what the
law is."

While earlier examples of judicial review
existed in English common law (the
famous Dr. Bonham's Case in 1610), it
was the American experience that firmly
embedded the concept into
constitutional governance. Since then,
many democracies have adopted some
form of judicial review, though with
variations in scope and procedure.
Understanding this historical context is
crucial when exploring what is a
judicial review and why it matters.

The Core
Purposes of
Judicial Review

Judicial review serves several
interrelated functions within a
constitutional democracy. These include:

1. Protection of fundamental
rights: Courts can strike down
laws that infringe upon freedoms
of speech, religion, assembly, or
equality, ensuring that minority
rights are not trampled by majority

rule.

2. Enforcement of the separation
of powers: By reviewing the
actions of the legislature and
executive, the judiciary prevents
any one branch from usurping the
functions of another.

3. Promotion of accountability
and transparency: Government
agencies must justify their
decisions; judicial review provides
a forum for individuals to
challenge arbitrary or unlawful
actions.

4. Maintenance of federal
balance: In federal systems (e.g.,
the U.S., Canada, Australia),
judicial review helps delineate the
powers between central and
regional governments.

5. Evolution of legal standards:
Through interpretive rulings,
courts can adapt constitutional
principles to modern
circumstances without the need
for formal amendments.

Each of these purposes underscores why
an understanding of what is a judicial
review is essential for anyone
interested in the functioning of
democratic institutions.

How Judicial
Review Works In
Practice

The process of judicial review may be
triggered in several ways. A party
directly affected by a law or government
action can bring a case before a court,
arguing that the measure violates a
constitutional provision or exceeds
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statutory authority. Alternatively, in
some systems, courts may review
legislation abstractly (before
enforcement) or concretely (after harm
has occurred).

In the United States, judicial review is
exercised only when a genuine case or
controversy exists. Courts will not issue
advisory opinions or review hypothetical
scenarios. The party challenging the law
must have standing - a personal stake
in the outcome. This procedural
requirement ensures that the judiciary
does not become an unconstrained
policy-maker.

Once a case is accepted, the court will
apply various interpretive methods:

textualism, originalism, living
constitutionalism, or purposive
interpretation. The <choice of

methodology can dramatically affect the
outcome and is a frequent subject of
academic debate. Nevertheless, the
practical answer to "what is a judicial
review" often boils down to a careful
analysis of legal texts and precedents.

Scope and
Limitations of
Judicial Review

Judicial review is not unlimited. Courts
typically exercise a degree of deference
toward the other branches, particularly
in areas involving national security,
foreign policy, or complex economic
regulation. The doctrine of political
questions holds that some matters are
inherently non-justiciable and should be
resolved by elected officials. Similarly,
many jurisdictions apply a
proportionality test to determine

whether a law's infringement on rights is
justified by a legitimate governmental
objective.

In administrative law, the scope of
review is often governed by standards
of review: correctness, reasonableness,
or arbitrary and capricious. For example,
a court may review a regulatory
agency's decision deferentially if it falls
within the agency's expertise, but more
strictly if it involves a constitutional
right. Understanding these nuances is
vital when analyzing what is a judicial
review in a specific legal context.

Judicial Review
Around the
World -
Comparative
Perspectives

The way judicial review is implemented
differs markedly across legal systems.
Below are brief overviews of several key
jurisdictions.

UNITED STATES

The U.S. model is decentralized and
diffuse. Federal and state courts can all
rule on the constitutionality of statutes,
subject to appellate review. The
Supreme Court is the final arbiter on
constitutional questions. The system has
produced landmark rulings such as
Brown v. Board of Education (striking
down racial segregation) and Roe v.
Wade (establishing abortion rights).
Critics argue that judicial review can be
anti-democratic, as unelected judges can
override the will of the majority.



UNITED KINGDOM

The UK does not have a codified
constitution, so judicial review operates
differently. Courts primarily review the
legality of executive actions under the
common law and the Human Rights Act
1998. They cannot strike down Acts of
Parliament (due to parliamentary
sovereignty), but they can issue a
declaration of incompatibility, which
pressures Parliament to amend the law.
Administrative judicial review is a well-
developed area, with procedural rules
set out in the Civil Procedure Rules.

CANADA

Canada follows a decentralized model
similar to the U.S. but with a unique
feature: the Section 33
notwithstanding clause, which allows
provincial or federal legislatures to
override certain court rulings for a
renewable  five-year period. This
mechanism balances judicial review with
democratic accountability. The Supreme
Court of Canada has used judicial review
to advance indigenous rights, language
rights, and fundamental freedoms.

INDIA

India has one of the most robust systems
of judicial review, grounded in the
Constitution of 1950. The Supreme Court
of India can invalidate both
parliamentary laws and executive orders
that violate fundamental rights or the
basic structure of the Constitution. The
"basic structure doctrine" was developed
in the famous Kesavananda Bharati case
(1973) to prevent the legislature from
destroying the Constitution's essential
features through amendments. This
demonstrates that the answer to what
is a judicial review can evolve

dynamically over time.

Criticisms and
Debates
Surrounding
Judicial Review

While judicial review is widely embraced
as a guardian of rights, it is not without
controversy. Opponents raise several
concerns:

e Counter-majoritarian difficulty:
Judges are typically not elected
and do not face periodic
accountability. Striking down a
democratically enacted law can be
seen as anti-democratic.

e Judicial activism: Some argue
that courts occasionally overstep
their role, effectively making policy
rather than interpreting the law.
This criticism often surfaces in
politically charged cases.

* Inefficiency and delay: Judicial
review processes can be slow,
expensive, and burdensome,
discouraging ordinary citizens from
seeking remedies.

* Limited effectiveness: Even
after a court ruling, compliance
may be weak, or the government
may circumvent the decision
through new legislation.

Proponents counter that judicial review
is essential for protecting minority rights
and that the judiciary's independence is
its greatest strength. They argue that
the alternative - unchecked legislative or
executive power - leads to tyranny. The
debate is ongoing, but it enriches our
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understanding of what is a judicial
review and its place in a healthy
democracy.

Judicial Review
and Modern
Challenges

In recent years, judicial review has faced
new pressures. The rise of executive
orders and emergency powers, the
erosion of rule-of-law norms in some
countries, and the increasing complexity
of technological regulation all test the
limits of courts. Additionally, political
polarization has intensified scrutiny of
judicial appointments and rulings.
Despite these challenges, judicial review
remains an indispensable tool for
upholding constitutional values. It
adapts, as it has for centuries, to
changing circumstances.

CONCLUSION: THE LASTING
IMPORTANCE OF JUDICIAL

REVIEW

In answering the question "what is a
judicial review", one must recognize it
as far more than a dry legal procedure. It
is a vital safeguard that ensures
governments act within their designated
powers, that citizens' rights are
respected, and that the rule of law
prevails over arbitrary rule. Whether in a
federal republic like the United States, a
parliamentary democracy like the United
Kingdom, or a vibrant constitutional
system like India, judicial review serves
as the ultimate check on the abuse of
power.

Understanding this concept is essential
for lawyers, policymakers, students, and
engaged citizens alike. As legal systems
continue to evolve, the role of judicial
review will undoubtedly be debated, but
its core function - to hold power
accountable to law - will remain as
relevant as ever. The next time you hear
about a court striking down a law or an
executive order, you will know that you
are witnessing the enduring legacy of
judicial review in action.



